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ABSTRACT

This paper examines the critical issue of corporate accountability for

NNy

environmental damage, highlighting the legal mechanisms available to hold
corporations responsible for their actions. In the context of the Anthropocene, it
argues that corporations must recognize their responsibilities beyond regulatory
compliance, particularly regarding the communities and ecosystems affected by
their operations. The study reviews international legal frameworks designed to
enforce corporate accountability, such as treaties and conventions that integrate
human rights and environmental standards. It also analyzes national legal
mechanisms, including tort law and regulatory frameworks, emphasizing the role
of public authorities and civil society in monitoring corporate behavior. The paper
discusses the challenges of enforcing accountability, particularly in regions with
weak governance or corrupt practices, and the difficulties in proving liability for
environmental harm. Through case studies of successful legal actions against
corporations, the research illustrates effective strategies employed by affected
communities and environmental groups. The findings underscore the need for
comprehensive reforms to enhance corporate accountability and protect
environmental rights, advocating for a collaborative approach that includes local
communities, NGOs, and regulatory bodies to ensure sustainable practices and

equitable justice in environmental law.
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1. Introduction to Corporate Accountability in Environmental Law
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Large corporations are expected to have responsibilities towards the
environment that go beyond mere regulatory mandates, especially in the age of
the Anthropocene. The condition for the benefit that they derive from the local
communities and ecosystems needs to be taken into account. The role that they
play on the international stage and, as such, the symbolic function of their
practices of conduct towards their host communities are also crucial to
international development. This is neither a notion of charity nor corporate social
responsibility that is so often decried as a last-minute addition that is inevitable
when the market mechanisms do not offer any more room for unbridled growth.
Corporate accountability is about clearly defined responsibilities to rectify the
harm that the conduct of corporations, including the principal corporations
involved in projects, can cause (Halog & Anieke, 2021).

When natural resources are extracted, the relationship between the indigenous
and the ecological is often the next victim, if it is not the first one. The creation of
knowledge value systems is synonymous with "unreason." But the victim of such
probabilistic assertions is often located at a distance from the principal
corporation, making any legal responsibility difficult to prove in our fragmented
legal orders. They are often part of the global value chain of transnational
corporations and are hidden behind complex networks of corporate structures.
Moreover, the level of investment, up to 120 million dollars per project, makes the
accountability of the weak players a deterrent to investors who are ultimately
responsible for carrying out the project. Beyond environmental law or within the
new realm of environmental law, the demand for corporate accountability is
finding both the presence and voice of local communities, grassroots movements,
and concerned NGOs (Ajibade et al.2022).

2. International Legal Frameworks for Corporate Accountability

To enforce corporate accountability for environmental damage, several
international legal frameworks and mechanisms are being employed. These

treaties and conventions aim to secure compliance with international human
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rights and environmental law. Moreover, international organizations and NGOs
have been influencing international law by elaborating standards. Regulatory
power has also been spreading through trade agreements, unilateral statements
by industrialized countries, or action plans that guide companies and financial
institutions' policies. However, challenges of compliance and enforcement are
also present. The Cooperative Compliance Regime suggests that earning consent
can be more efficient in practice, as some accepted transgressions may call for
constructive solutions in a regulatory world still partly based on voluntariness
(Mendesil et al.2022).

International courts have rendered various important judgments, testifying to the
already existing interconnectedness of corporate accountability and international
legal obligations. Even though the environment, as opposed to international law,
is primarily a state-oriented concept and some agreements are criticized for not
directly responding to human rights nor due diligence of transnational
corporations, it is still periodically suggested that global cooperation with
consenting corporate actors could be a solution in at least some fields of
international environmental law, particularly as regards climate change.
Furthermore, limited opportunities to engage with corporate actors could be
seen as an implicit reason to approach those actors who benefit from the
environmental harm, for instance as polluters. Positive changes on the path to
unforeseen synergy between corporate accountability and international law,
beyond procedural access to justice, are hard and unlikely. Administrative
mechanisms and the adjustment of existing law could build on existing paths of
international and EU law. Bilateral pressure urging states to incorporate
international norms into corporate law (and substantively review corporate
standards), as well as developing a set of principles and guidelines for corporate
accountability in international relations, could be a way ahead (Hardoy et al.2021).
This would be a constitutional approach to corporations, considering them as

duty-bearers reciprocating international rights. Development of non-binding
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principles or a recommendation is a popular way to soften a more radical position.
Companies have already named such fundamental instruments as important for
the way they run their business. Not significant enough to actually provide a
solution, but publicly they serve the function of providing the basis for socially
acceptable business practices. Corporate capture and legal tools producing
corruptly acquired wealth lie on the surface. In depth, they are significantly
related to the principles discussed here.

3. National Legal Mechanisms for Holding Corporations Accountable

Several national legal systems have played a substantial role in formalizing
corporate accountability for environmental damage. There are domestic laws that
may set out a broad framework of governance, assign responsibility, and impose
liabilities on corporations. Public authorities may perform several roles, including
drafting these regulatory frameworks, granting permits to corporations or
approving their projects, monitoring and enforcing compliance with legal
requirements, as well as providing dispute resolution mechanisms for affected
individuals and communities. The judiciary has also played a critical function both
in interpreting this legislation and monitoring the conduct of public agencies,
corporations, and individuals. Furthermore, civil society has been able to engage
as watchdogs to play a control role on corporations through initiatives such as
campaigns or public interest litigants (Pérez Caldentey et al., 2023).

However, the effectiveness of a given mechanism will depend on the specific
context and time period in which it is being considered. Therefore, what may be
effective in some instances has not always proved so in others. For example,
environmental impact assessments can help prevent large projects from starting
due to the uncertainty of the benefit of the ventures, as in the case of a lagoon
project for salt production. On the other hand, whereas in some regions some
environmental regulations converge and reflect the human right to a clean and
healthy environment, they do not provide effective accountability mechanisms to

prevent corporations from polluting the environment. The implementation of
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these regulations has been confronted with the failure of the judiciary to interpret
and enforce the requirement of legal access for citizens. Similarly, several
countries require corporations to disclose certain operations to the public. But the
effectiveness of public disclosure rules can vary from country to country. While
this requirement has often been cited as an effective tool in the operation of
good governance in some areas, it has been challenged in others. Furthermore,
there were already concerns about the weakening of legal frameworks before
new directives were adopted, even in the board of directors' report drafting on
impact assessments. Of equal importance is the existence of undemocratic and
corrupt governments where most of them lack the political will to police
industries. This is the situation in some regions, where the government seemed
relentless and less protective towards the people in the face of multinationals and
pollution. Enforcement powers and the willingness of developing and
underdeveloped countries to enforce these in some cases are weaker than those
in the so-called developed world. Corruption also means that even when the laws
are in place, they are often ineffective as they can be bypassed. The absence of
campaigns from civil society and their capacity has also been mentioned as one of
the key barriers to the effective implementation of corporate responsibilities in
certain areas.

4. Civil and Criminal Liability for Environmental Damage

The concept of liability is basic to the legal system and serves a number of
functions, holding those that harm others accountable for their actions. A key
means by which companies can be held liable is in tort and through regulatory
mechanisms. There are two main forms of liability under tort law that operate in a
criminal sense or civil sense. In criminal law, an accused is required to prove his or
her actions are beyond a reasonable doubt, a very high standard. There are a
number of legal processes that can be put in place that will result in liability. The
result will be a fine or penalty and court costs but no criminal record. Key in many

cases will be that the company is a party to the case rather than only an individual
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employed by the company. Prosecuting a company presents a number of unique
challenges compared to the prosecution of individuals. This includes obtaining
possession of evidence, direct witness evidence of a breach, creating a clearly
defined '"corporate culture" throughout investigation processes and
demonstrating individual corporate intent or action (Cook et al.2022).

There are a large number of cases at both the criminal and civil level that indicate
a clear trend of corporate exploitation and/or destruction of the environment.
Cases where individuals have been held criminally liable for environmental
damage are generally caused either by the rationale that they were the directing
responsibility behind a company’s actions or where they acted on personal or
small local pressures, outside or above any corporation’s interests. It is rare that
punishment occurs in relation to environmental protection, yet these cases do
shed a rare light on the multifaceted dimensions of law. Organizations involved in
accidents can be held criminally and civilly liable. It becomes evident that to be
successful in receiving damages, the successful plaintiff is required to bring
evidence of negligence. Such evidence is an onerous burden to prove. An action is
also required to demonstrate a defendant’s full knowledge of hazards caused.
This again is difficult to evidence as organizations are "not an individual". For
example, it must be proven "that the activities were ultra-hazardous given the
risks identified and that the corresponding duty of care had not been met". If this
"accident" is not foreseeable, as most major accidents are not, nor has it been
shown that there has been a core duty of care breached, a plaintiff cannot rely on
strict liability. It is arguable that if actions were foreseeable on the balance of
probabilities, why then were appropriate preventive measures not taken? Court
costs are prohibitive in a number of countries, depending on the claim, with labels
of "speculative cases in an unpopular area". There are also very few agencies and
legal people willing or able to either prosecute or defend a case. However, views
are made different by strong media campaigns which can make or even decide an

outcome of a case (Stuart et al., 2022).
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5. Case Studies of Successful Legal Actions Against Corporations

Successful Legal Actions Against Corporations 1. Case: Indonesia and Liberia 2.
Case: The DRC 3. Case: San Salvador, El Salvador 4. Case: Thailand and Zambia 5.
Case: Australia Since international discussions about the importance of holding
corporations to account for environmental damages began in earnest in the late
1980s, numerous successful case studies have arisen from Asia, the Pacific Islands,
Africa, and Latin America. They are brought together here to demonstrate
concrete successes in different jurisdictions. These cases are not exhaustive, but
chosen to illustrate effective routes for holding corporations to account. They
demonstrate how environmental groups and affected communities have
successfully litigated against the corporate polluter and/or lobbied policymakers
in order to ensure some form of accountability, from settlements and
rehabilitations to injunctions and policy shifts. This case study, along with the
others presented here, demonstrates that small settlements are possible at lower
costs, but even at higher costs, public interest cases in complex situations have
succeeded. The question of financial resources and cost recovery will be a subject
of discussion below. It is also the case that the arc of success in these cases does
not bend smoothly. Litigants have faced various setbacks along the way, which
have been difficult. Overall, such successes tend to tie into broader strategies,
from community advocacy and corporate campaigning to consumer pressure,
shareholder activism, and policy. Both the wins and losses, the pseudowins and
strategic settlements, feed into the broader goals of promoting a shift in
corporate practice. It is clear that successful public interest litigation involving
companies is often drawn from the very same advocacy strategies and
connections that are required to push companies to the brink of court action. The
engagement with the legal arena is too often misunderstood as the primacy of
litigation, with attendant legal risk assessments. Concerns about legal risk and
strategies to mitigate this through avoidance of court may miss the connections

between the legal and the non-legal implicit in any company-community
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interaction that relies for legitimacy on the broader community. Any successful

legal/public-private hybrid strategy will be embedded in a long-term advocacy

outreach strategy developed in concert with affected communities (Dai et al.,

2022).
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